Judicial Setback for Panchayats and local Bodies |

Written by Administrator
Monday, 13 September 2010 05:35 - Last Updated Monday, 13 September 2010 05:59

Economic & Political Weekelyl00D August 7-13,0 2010000000 Vol XLVOOIDOO No. 32

Judicial Setback for

Panchayats and

K C SIVARAMAKRISHNAN

‘The Supreme Court’s rulings in
the Member of Parliament Local
Area Development Scheme case

Local Bodies

mong the slew of judgments
delvered on the eve of justice

K Balakrishnans retirement as

Chief Justice of the Supreme Court s

and the Arkavathy Layout in two have serious consequences for the
Bangalore case could have panchayasi o and urban local bocies. One
1 It

panchayati raj and municipal
bodies. Since the Court has
upheld the validity of MpLADS, the
preference of ws for an executive
role rather than for law-making
‘may now well be With

ruling is of Parliament
Area (apiavs)

was Rs x crore per year, The amount
was doubled from: 199798 omwards though
strident demands are now being made to
further increase ir. Till 2008-09, a tocal of
K5 19,425 crore have been released and as
many as 4,85,106 works have been san-

tioned. Table 1 (p 44) sndicates the sector-
wise distribution of works for the country,
he state-wise breakeup of these figures
are given in the annual report of the
minisiry for 2008-09.

“Thankfully, the 6 May judgment of the
sc summarises its conclusions. In regard
o Articles 275 2nd 282, the Court has held
ihat borh the union and states have the

4

ind the other concerns what is known as
the Arkavathy Layout (Bangalore) case.

purpose
irespective of whether the suhm mateer
falls n the Seveoth Schedule conning

In 1999, Bim Singh of the Jammu and
Kashmir National Panthers Party' chal
lenged the constirutional validity of the

these two judgments the political
Teadership will not be required
toassign the funetions and
finances to the local bodies.
State agencies not answerable

to the elected local bodies may
then take over the functions

in the panchayat and the
‘municipal domain,

P P
tions relating to the same subject were
filed i some of the high cours. The sc
had al of them transferred 10 itself, A

three judge bench headed by the then
Chief Justice ¥ K Subharwal heard the
master extensively in 2006 Since the case.
also raised questions about the separation
of powers between the union and the

liss. The
Court hld sh e e fnds o the
MPLAD scheme formed part of the Appro-
priation Act which itself is a part of the
budgetary process, a separate law is noc
required to be made by Parliament or leg-
islature. The Court’s view, generous as ie
may seem, is that
the Indian Gonsctuion does ot recognise
stric separaton of powers. The constte-
conal rinciple o separation of powers wil
only be violated if an. esential fuscrion of
e brsnch i taken over by anocher beanch

states and the interp 75
relating 1o grants from union © certain
states and Article 282 about expenditure
which can be defrayed in the absence of a
specic Law, the matter was referred 0 2
Constitution Beneh in July 2006, The
judgment of a ive-member bench headed
by Chief Jusiice Balakrishnan gave its
verdict on 6 May this year.

‘The MPLAD Scheme
‘The upLAD scheme, credited to the inno-
vative skills o the P V Narasimha Rao
‘government, was Jaunched in December
1993. According to the Ministry of Statis
tics and Programme Implementation, it
was meant (o provide a mechanism for
Members of Patliament (4ps) “t recon-
mend works of developmental nature for

Facts of the Matter

For the purpose of this paper we will focus
on three other findings contained in the
Judgment. One is the Court’s view that
though mrs have been given a “seemingly
executive function’, their role s limiced to
recommending works and implementa-
ton s the responsibilty of the district
authorities. There is no removal of checks
and balances since these are duly provided
and the guidines of the scheme have to
be strictly adhered (. A careful scrutiny
of the guidelines s also the information:
about the process of implementation as
available through government reports in-
dicates chat the role of the wvs is much
‘mare than recommendatory in nature. It

for provision of ncluding

New Delhi.
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on locally
felt needs”. Initially the entitlement per

cifc schemes to be taken up; it s the wr
who decides on the allocation of the full
estimated costof the work and it is the wr

s

spLans Perl Appraisal Report of

All <ol
Jecto

pal bodies have not been denuded of their

as the case may be) has to do, i to decide
wpon which organisation willexecute the

heme. Though panchayats and munici-
palities mey be preferted, it is not incum-
bent on the distrce authority 1o choose
them. On behal fof the government, it was

mation pertaining 1o nominated mem-

Interestingly, out of 32 members
nominsted to the Rajya Sabha over the
past few years as many as 20, present s
el as former members, have made no

subservient positon for the local bodies

“The third aspect that a regime of ac-
e e v e e
to:say the least,is an extrsordinerily gen-

erous opinion, The elaborate accounting

procedures and mechanisms contained in
ideli b the bil

Tabe:s moss
S oot

1 Dibogmumriy _sie1s 51800

Accountability
The Supreme Court has found that

ofthe disrice authority, It s he who has o
maintin proper accounis, cash books,
bank books, etc. T is his job to maintain
p-wise figures for the works, gt the ac-
counts quickly inalised, Furnish the utii

satfon and audit certficates and aiso 1o
reply (@ the audit objections and settie
them. This elaborate procedure s no dif
feren from the accounting requirements
wch the district authericy or any other
government officil In the district is

& twaton Panelagat ) inseutions, musilpal a5
ey iy #4975 wel 2 loal bodies, have also nor been
h s g by
> g 8500 meu  scheme a5 due place has been acsorded o
p——— hem by the guidelines in the implementa
T Orerpice 7m0 Tsiaes
5 Ruoses s 10 o ken up
e s undes the WrLADS programime are prici-
nth and ath

wisn
F;

48106 BOISASB

‘Schedules of the Constitution describing
A ol doals o U ety

the district officer carrying oue the will
and recommendation of the w, who is

, sanita-

S A e g
I e

dun mum, public toiles, roads and
patiways, animal care or local public

distriet
authority finds that the scheme recom-
mended by the wr cannot be executed
because of some technical or other diff-
cultes, he has to inform the »p within 45
days. The guidelines do not allow the dis-
trict authority to reject the recommend-
tion, There is no information about how
many of the recommended schemes have
indeed been returned to the up becasse

P
the local bodies. The various panchayat
and municipal laws in different states

‘Sample auditreports by the cag in 1998
and 2000 indicate the kind of abuses
which have taken place under the LA
scheme: inelighle schemes, public ex-
penditure on private asets and 5o on. The

local bodies. The decision about the choice
of schemes 1o be taken up in this regard,
their

MPLAD neither extends © the Mps nor
Tabl2:Schemes ecommendedsnd uactoned o

be decided by and within local bodies.
Indeed that is the very purpose of giving

— 0 these bodies

for each of the states and for cach Lok
Sabha and Rajya Sabha wr. Table 2 gives

thoddnatbe dependent cither on the rec
ommendation of an w o the choice of
dbmiroft

and sanctioned fo some of the major sates.

in tha ministry's annual report or other

in the case.
of Himachal Pradesh, the number of
works compleced s 1,882 which is more
than the 1,775 schemes. sancioned and

executed by the panchayais and munick
paliies Even assuming that the number is
significant, passing on the execution of a

Himactal
I

harkhaea

‘mended. In the case of Delhi, as against
323 schemes recommended, 329 were
sanctioned and 353 were completed. The

for wha the local Bodies are required and

enitled 1o perform under law. Construc

tion of a toilet cannot and should not be
dis

‘mendation of the mp was either presumed
or conveyed orally to the distict officer,
‘The Comperoler and Auditor General (caz)
of India had drawn attention in the

-

trice officers discretion. It is the duty of
the local body and the money available
uwd be vn»mu to that local body for

ks
vt e g o
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docs it lmit thei personal freedom 0 o Part ixa ofthe Consttution, s view
i the

As regards the nexus between the 5pa

from public funds. As Era Seshiyan 2005),  Bangalore metropolitan area by the noa
the veteran pactiamentarian has polnted  has norhing 10 do with the “development
ot in his exhaustive paper on MriADS  plan” that has to be drawn by the munici
“Instead of controlling the government  pality o by the metropolican planning
and taking remedial messures (© correct  committee and the two should not be

(s3cc), it may be stated that the area
of the nox's jurisdiction is itself based
on the delineation of the city as defined
for the svc. There are a number of provi-
Sans i he 1 et which nderscor

the irregularitis of the Neither urban
i egulation of land use

and become a part of the inepr adminis-  and construction is similar to the ‘devel
eracion set p isel™ opment as contemplared i noa Act that
is carrying out building, engincering

‘The BDA Case operation in or over or under land'. The

he Arkavathy Layout s one of the larger  Court, did not agree with the peitioners
town platning schemes undertaken by che  that the bw Act s a law relating to
Bangalore Development Autbority (o) municipalties and therefore it has to be
covering more than 3,000 acres In 2004, examined to ascertain inconsstency, if
several hundred land owners moved the  any, wich the provisions of Part xa of
Kamatala High Courtsecking to quash 8 et
cquisition of land for the project. n Apr
:ncs 4 single judge (Gopala Gowda J) nr Semantics

the high court held that the project suf- It may be mentioned that the definition
feced from various discrepancies? Impor-  of the word *development” has been car-
tantly the Court alio held that pursuant to  ried over from colonial days and used In
the 74th Constiurional Amendment vest-  almost ail laws in the country under
ing the powers of planning in a municipal

relationship b the
o and the municipal corporation, For
instance, under Section 17 of the 30 Act,
upon completion the wba has to send
its schemes to the municipal corporation
for views, Any betterment tax collectedby
the boa from development schemes o
wehich the corporation may have made a
consribution, are (@ be credited  the
corporation’s funds. Under Section 29,
before handing over complered schemes
10 the municipal corparation, the 50A can
lexy some caves. Under Section 30 the
sircets, and Iyouts developed by the moa
have tobe handed over tothe corparation.
‘There are a number of other provisions in
the law and the rules which reicerate this
relationship, Yetche division bench of the

corporation, district planning committee  the developrsent authoriies or corpora-
and & mewropolitan planning committee,  tions that were set up. This definition

take such 5 large project. Aggrieved by this A AL S
it fled an appeal which was heard by a el T L SR E
iviionbeachofthe Karnaka High Count ey =
presided over by the then Chiel Justice under land or the making of soy material
N K 50 o1 e ConE ThG s, sy sy S o o s
bench did not agree with the single judge's  "*{evelopment.

ﬁndm that the BpA has no jurisdiction, This definition has been lifted and ap-

Nt s e "

im0 panchayarsand maicpalices bt laws of che count. This s 50 th case
special legislation operating altogetherina  of Karnaraka as well as the Town and
ifferent and specific feld, the divison  County Planing Actf 1961, th wi Act
‘bench held that “none of the provisions of of 1976, the Bangalore Metopolitan
the BDA Act were inconsistent with Part 1x  Region Development Act of 1685 and the
and txa of the Consttution”. The bench  Karnataka Usban Development Authori-
hhowever gave some specific directions to  ties Act of 1987, After the 74th Constitu-
the BDA to carry out some modifications in  tional Amendment Act came into foree,
the acquiidon proceedings, The mumer.  the Karmataka Muricipal Corporaions
ous petiioners then e sppers before  Ac of 1976 was amended 0 enale the
the Supreme Court in 2¢06. The batch of

have held that the now Actis ot “relacable”
10 the corporation.

Effects of the Rulings
The Bombay Improvement Trust and
the Caleurta Improvement Trust dating
back 1o 1912 were the precursors of the
axtempt 0 take away o part of the muni-
cipal domain and vest it in 4 special
But the ety beween the. sy
corporation and  improvement trusts
continued in matters of planing, financ-
ing as well as operation and mainienance
of the improvement schemes. Develop-
ment authorities as porastatal organi-
sationsbecame a favoured approach
after independence. The Delhi Develop-
ment Authoriy set up in 1955 was the
fist. In 1972, the Calcutta Metropolitan
Development Authoricy emerged 1o tnobi-
tise funds for a large-seale progeamme for
the ci

special leave peitions was heard on a con-  mittee, The Karnazaka Town and Country
tinuous basis during March 2007. The

Corporation and other municipal bodies

961
judgment was reserved but was delivered  designate the 8oA as a foca planaing -
only i May 20104 thority. The moa was further required to
In s judgment, the Supreme Court ~ submitany development scheme or planic
the decsionof th division benchrof  malkes for offcal approval through the

the Karnataka High Court about the #oA  Bangalore Metropolitan Region Develop-
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the picture
in preparing and exccuting schemes
which were funded by the development
authorey. Similar authorities followed
in Cherinai, Mumbai, Bangalore, Hydera-
bad, exc. There were also other paras-
tatal organisations for water supply and

e

port, housing, etc. panches case® in Andhra Prdesh. Dis-

Without doubt, the findings of the apex
Court in boch the wpLADS and the Aka-

judgment of the

Intent of the 74th Amendment  bench presided over by the chief justice

‘When the Consttutional Amendments for  which held that ic was not obligatory on

Pants 1 and txa syer on anvi, Parliament  the part of a state government % assign
funcrions, R

ban aeas there were |
ions and several laws, The Joint  duly enacted by Parliament and ratified
Plament Gl speciialy v by the states t mere exhortations 25 in
‘mended the insenion of Arlcle 243 inthe  the Directive Principles of Stace Policy
ase of Part ix and 24321 inthe case of Part ot 10 be legally enforeed. This, in turn,
o 50 that existing sate laws relating 1@ would make Parts tx and txa of the Co
panchayats and municipalivies are re-  sttutlon *surplusage”. Pointedly he asked
viewed b ithin o pe- i b
riod of one year for necessary modifica-  “surplusage” atall.
tions orrepeal. No other part of the Consti- ~ Now that a Constitution Bench of the
tution carries such o specific sipulation  ape court has found MPLADS to be valid,
calling upon the stares ©o undertake sucha  there is little recourse lefc on the legal
review. lis purpose was 1 better under.  front. The politcal effect may wel be o

eable 1 many sec-
s of e pollica)lmderhi Aercrs
ing the punchayats and municipalicies wih
al the features of reservation through an
extensive mechanism of

St Commissions, the state
politcal leadership could claim that the
‘mandate of decentralisation has been ful-
filled, Yet, convenenty i will not be re-
quired to asign the funcions and finances
e bodies to become institu-

tons of selfgovernment. State agencies
nof answerabl 10 the elected local bodies
take over the functions in the panchayat
and the municipel domin. The 73rd and
the 74th Amendments heralded as the de-
centralisation dream will remain a revolu-
tion anly on paper. After all it i so much

foran

gage

© har-

" he adoped e
OF al the various sate laws and para-  the benefic o wis and wics in several

sl iy GBI 6 Ra zealous.

Laws and ensure legi

nores

ly guard thei i Par-

haps e directy both are
Jfasare-  more than happy that they be

sul of the Supreme Courtfudgmens, these  allowed ety oo a city councll or zilla
e 10 be treated as ot relaing (o the mu-  parishad with voting rights. Indeed this

nicipalites that would be a significant un-  has beea specifically provided in several
mmurmmmlhnmom,. states The cumulative effect is that in
ciy governments. If the same arguments  stead of multiter governance, panchayat
b Lawmpreildoiots.simslirriimbnlpsmnlin
transport, santation, drainage, low Income nate entities dependent on the state and
sexements, environment, etc, the func. the union for their survival and for the
sional domain of the panchayars and mu-  patronage of stps and MLAS.
icipalites will be reduced drasicaly Qddly enough while the judicary, in
1 such a case the panchayats and the  the Arkavathy case has made  painsts
b ocal bodies oowidtandingthe on. in denifcaion of the bow 55 8 disinct
o i i y = sad ar
toas of reservation for scheduled  txand

G Nl o Mgt o e besch con-
i Paetal, P Sodasas,

udgemers of Kurmaka High Court deted
A o e ol G
Weit Appeat No 64 of 2005 BangaloreDevelp-

iy e
Divsion Berch of te Kamarka

25 Nonenier 1005 K 8okl G stier anh
iy

womes,
s (ot s ) o of Karian bl b s
Other Backvird Classes (6bcs) will emain  differently. The recommendation of an
‘s cmpey shells withous substnce. The con-  expert commitcee® chaired by the space
ot of decenialsaton and mul tier gov-  selenist Kasturirangan that the woa.be
‘emarice will e 0 be relevant Apart from  divested of ts planning and regulatory

¢ Bongaore Metropoinar Repion, Bargaloce
Marchzoos,

Corgpre 320 s
Repert on. MFAD Scheme: Comptroler and

Acticies 2438 and 2432F the other
sions n Part 1x and A relating 1o the powers. Bangalore Corporation and sunoa has

Report skl 1000
Governmene o s (20l "Gudlines on MPLADS”,

and responsibltes of the panchayats and
wban ocai bodses will become superfluous.  under preparation. The draft Urban Deve-

Topment Poliey of 2009 published by the
Fears Come True government also calls for major restruc-

ke, November.
(3006) MPLAD Aneus Repor 008-00" My
ofSatlsics aod Programme oplemesasion.

Govemen o Kot ioah Uan ey

e e o Uiban
Su:h:serimumunnnm‘md«dunﬁd turing of the wpa. One hopes that the  Deve i

pred eadfousd dloied 5 jesarin prim oiio i e e
the dissenting judgment of justice il reapening of the whole question. Rew el
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